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FEDERAL ELECTION COMMISSION

.WASHINGTON, D.C. 20463

CERTIFIED MAIL o
RETURN RECEIPT REQUESTED JUL11 2083

Joseph Farah
WordNetDaily, Inc.
14501 George Carter Way, Suite 102

. Chantilly, VA 20151

RE: MUR 6687
Obama for America and Martin Nesbitt
in his official capacity as treasurer
Dear Mr. Farah: '

On July 9, 2013, the Federal Election Commission reviewed the allegations in your
complaint dated November 1, 2012, and found that on the basis of the information provided in
your complaint, and information provided by the respordents, there is.no reason to believe. that
Obama for America and Martin Nesbitt, in his official capavity as treasurer, (“OFA”) violated 2
U.S.C. §§ 434(b)(3)(A), 441fand 11 C.F.R. § 103.3(b). The Commission alsa found no reason
to believe that OFA violated 2 U.S.C. § 441e(a)(2) by accepting or receiving a foreign
contribution and dismissad the aliegation that OFA violated 2 U.S.C. § 441¢(a)(2) by soliciting a
foreign contribution. Accordingly, on July 9, 2013, the Commission closed. thé file in this

-matter.

Documents related to the casc will be placed on the public récord within 30 days. See
Statement of Policy Regarding Disclosure of Closed Eiiforcément and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003) and. Statement of Policy Regarding Placing First General
Counsel’s Reports on the Public Record, 74 Fed. Reg. 66132 (Dec. 14, 2009). The Factual and
Legal Analysis, which more fully expiains the Commission’s findings, is enciosed.
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MUR 6687 (Obama for America)
Joseph Farah

The Federal Election Campaign Act of 1971, as amended, allows a complairiant to seek
judicial review of the Commission’s dismissal of this action. See 2 U.S.C. § 437g(a)(8).

Sincerely,

Anthony Herman
General Counsel

Y Wk Shandeuwrden /%JL

Mark Shonkwiler
Assistant General Counsel

Enclosure

Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT:  Obama for America and MUR 6687
Martin Nesbitt in his official capacity as treasurer

L INTRODUCTION

The Complaint alleges that Obama for America and Martin H. Nesbitt in his official
capacity as trea‘su'rer (“OFA™) violated the Federal Election Campaign Act of 1971, as amended,
(the “Act”) by soliciting and ancepting contributions from foreign nationals." As support for the
allegation, the Complaint cites to news articles reporting on alleged instances in-which OFA
accepted contributions in 2012 from individuals who were foreign riatin.m'.rxals..2 In addition, the
Complainant alleges that he and his staff-at WerldNetDaily, Inc. (“WND.com”) successfully
made contributions to OFA totaling $23 using a fictitious name and address linked to a foreign
national? -

OFA denies that it knowingly solicited, accepted, or received prohibited contributions
from foreign nationals.* OFA contends that its vetting and compliance procedires were
consistent with those that the Commission found sufficient in MURs 6078/6108/6139/6142/6214.
(Obama for America) (2008 cycle).” OFA also states that it either rejected or refunded all of the
contributions referenced inthc Complaint.®

As set forth below, the Commission: (1) finds no reason to believe that OFA violated 2

U.S.C. § 441e(a)(2) by accepting or receiving a foreign contribution; (2) dismiisses:the allegation

! Compl. at 1 (Nov. 2, 2012).

2 Id at2-3.

? 1d 3-4,

N Resp. at 1 (Dec. 28, 2012).
S Id at 2.

é Id at 4-5.
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MUR 6687 (Obama for America)
Factual and Legal Analysis

that OFA violated 2 U.S.C. § 441¢(a)(2) by soliciting a contribution from a foreign national; (3)

finds no reason to believe that OFA violated 11 C.F.R. § 103.3(b) by failing to adequately

examine illegal contributions; (4) finds no reason to believe that OFA violated 2 U.S.C.

§ 434(b)(3) by failing to provide identifying information for contributors; and (5) finds no reason

to believe that OFA violated 2 U.S.C. § 441f by knowingly accepting a contribution in the name

of another.’

IL

FACTUAL BACKGROUND

The Complaint alleges that OFA violated the Act by “soliciting, processing, accepting

-and confirming centributions from foreign nationals and non-U.S. citizens.

The Complaint

attaches a report issued by the Government Accountability Institute (“GAI”) and news articles

that allege a lack of security measures incorporated into OFA’s online contribution systcm.9 The

GALI Report contends that foreign contributors could likely make contributions because OFA’s

website failed to use industry standard, anti-fraud credit card seourity measures when processing

contributions.'®

contributions from foreign nationals.'’

The Complainant also provides materials that claim OFA solicited and received

One individual published a claim that OFA “processed” a

$5 contribution he made under a false name with a Russian address, which OFA would have

7

apparent violation of 2 U.S.C. § 441f by making contributions of $23 in the name of anether.

Elections? (Sept: 2
I ore:gn Dpnarv onQ

.I' r; audulem Danamlo Obama Campal
s/pe

With respect to the Complainants, we recommend that tha Commissian taka no action with regard to-their

Compl. at 1.

Seée, e.g.. (}iAI }lmenca the. Vulnerable Are; l‘?brelgn inme Canipaigi:€ Canmbulmn 'ryluem‘ing' U. 5

iter (Nov. l 20-1-2)(

(Attachment 4 to the Complamt)
10

See GAI Report at 52. The GAI Report does not provide any examples of foreign contributions that were
actually made to OFA the 2012 election.

See, e.g., GAI Report at 52-79; Klein supra note 9.
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accepted had the contributor’s bank not terminated the transaction.'> ‘The mateials also include

a claim that a British citizen, Chris Walker, made two $5 donations to OFA using an address in
London, England."? Other articles claim that a British jourrialist, Mike McNally, made three
contributions totaling $25 using fictitious addresses.'* Given these reports, the Complainant
states that he and his news staff sought to “investigate” OFA’s i’undraising practices by using
“bogus names, addresses, and . . . a foreign (Pakistani) intérnet protocel (IP). address” to make
contributions to OFA."”* A WND.com reporter made three online contributions using a
disposable credit card'® and totaling $23 to OFA under the name “Osanra bin Laden” and
provided the address “911 Jihad Way, Abbattabad, CA 91101.”"7 The reporter described his
occupation as “Deceased Terror Chief” and his employer as “Al-Qaida.”'® The Complaint adds
that after making these contributions, OFA sent solicitations to osama4obama@gmail.com, the

email address that the Complainant submitted in connection with his allegedly foreign-sourced

——

contribution.'?

R

12 See Erick Erickson, I Donated to Barack Obama, http://www.redstate.com (Oct. 8, 2012) (Attachment 5 to
the Complaint). i
1 See Joel Gehrke, Obama Camp Blocks Donations from China, WASH. EXAMINER (Oct. 25, 2012) ¢

(Attachment 7 to the Complaint).
14

P g

See John Hayward "Os'ama Bm Laden " Donales to the Obama Campaign, HUMAN EVENTS (Oct. 30,
{p/fwwivh ; Al 058 -d 210:the: ign/'(Attachment 10
to the Complamt), Mike McNaIly, Haw the Obama Campmgn ls lllegally Accepting Donauons ﬁ'om Foreign
Citizens, PJ MEDIA (Oct, 25, 2012), littp://pj ; (20 12710/25 llww-ﬂle-obama-cam aign-is-ilfegally:

accepting-donatjons-from-foreign-citizens/: Although the Hayward article refers to McNally's “complam "'to-the
Commission, we have no record that McNally filed a formal complaint under 2 U.S.C. § 437g. Rather, ina separate
article, McNully writes that he contacted a8 Commission spokesperson.about his contributions and was ‘advised that
he had the option ta file a complaint. -See Mike McNally, Part Two: Obama Campaign:Stays Silent on Foreign
Donors Scandail, P MEDIA (Oct. 25, 2012), http://pjmedia.com/tatler/author/mikemcnally/.

15

Compl. at 3.
16 Id at4.
" Id at 3-4,
18 Id at3.

Id. at 4; Aaron Klein, Obama Accepts “Osama Bin Laden” Donations, WND.COM,
htip:Awww: wnd ;com/20 2/ 10/obama-accepts-osama-bin-laden:donations/ (Oct. 29, 2012) (Attachment 9 to the
Complaint).

Page 3 of 10
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The Complaint also claims that OFA solicited foreign contributions through a “Bin
Laden” page posted on OFA’s official website.? During the 2012 election cycle, OFA promoted
its “Grassroots Fundraising” platform onlifie, which alléwed volunteets to set up their own
fundraising pages on OFA’s website and seek support from friends and. family for President
Obama’s campaign.?' Based upon information submitted with the Complaint, it appears that
Complainants used the Grassroots Fundraising platform to create a web page soliciting

contributions for OFA.> This web page displays a picture of Osama Bin Laden with the

following statement: “This campaign will he funded by the many holy foreign donors like you

and me —— fighting for change we can believe in."2® According to the article, a donor used the

name “Bin Laden” to contribute $3 with a disposable credit card through the webpagc.“ The

Complaint concludes that by allowing such a webpage to be posted on OFA’s website, OFA “is
more concerned with fundraising than abiding by federal law.”*

Based upon. the alleged ease with which foreign nationals could make contributions to
OFA, the Complaint argues that OFA should disclose the names of those who contributed less

than $200.** The Complaint therefore requests that the Commission conduct.an investigation

and a full audit of OFA.?’

20 Compl. at 4.

21

See How to Set Up Your Own Web Page on Barackobama. com,

hidps://wavw:youtube con =ToMXNBGEHUY: Katherine Boyle, NYC Gay Bar Hosts Obama Fundraiser,
WASH. PosT (Sept: 9, 2012) (descnbmg the Obama campaign’s. on-line fundraising efforts).

2

See Klein supra note 9. This article states that “Bin Laden’s’ " page was set'up by WND staff-on Tuesday
as a test after media reports described the ability of foreigners to donate to the Obama campaign.” /d.

23 Id

24 ld.

» Compl. at 4,

» According to- the ‘Complaint, approxxmately one-third of the. conmbutnons raised by OFA in 2012 came

from donors who gave less than $200, and requiring' OFA to identify the donors: of such coritributions would reveal
the true sources of the contributions. /d. at 4.

z 1d. at 4-5,

Page 4 of 10
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OFA responds that in.2012 it used compliance procedures similar-to those censideted-in

MURs 6078/6090/6108/6139/6142/6214 (Obama for America), where the Commission

dismissed similar allegations.®® The Response states that OFA examined all contributions it

received, whether received by mail or online, for “evidence of illegality.

contributors were required to affirm their U.S. citizenship or. permanent legal residence in the

U.S.>® OFA required that contributors living abroad provide a valid U.S. passport number before

making a contribution and subsequently requested 'a-cd.psf of the passport.?! ‘For individuals who

'made contributions at events held outside the U.S., OFA requested that they provide a copy of a

valid U.S. passport and submit a contribution form confirming that they were a'U.S. citizen or

legal resident.*? If a contributor did not comply with thé requiest for a copy of a valid passport,

OFA promptly refunded the contributor’s centribution.®® In addition, OFA conducted automatic

searches of its contributor database to identify contributions associated with a foreign address

and non-U.S. email addresses.** Finally, OFA screened all online credit card contributions that

originated from a foreign IP address and requested a copy of the contributor’s passport if

questions regarding the contributer’s citizenship arose.

Although the Complaint identifies nine contributions that OFA allegedly received from

foreign nationals, OFA argues that the Complaint provides. no evidence indicating that OFA

28

29

30

31

32

3

34

5 .

. Resp. at 1-2. OFA also states without explanation that itimplemented “enhanced procedures” for2012. Id.
at 2. See also Factual & Legal Analysis (F&LA) at.4-6, MUR 6078/6090/6 108/6139/6142/6214-(Obama for
America) (describing the procedures used by OFA duringthe 2008 cycle to screen online contributions).

Resp. at 1-2 (citing 11 C.F.R. § 103.3(b)).
Resp. at 2-3.

Id at3.

Id

Id

Id. at4.

Id

Page 5 of 10
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knowingly accepted contributions from foreign nationals.3® Rather, OFA states that its vetting
and compliance procedures successfully identified the suspicious contributions, which: it rejected
or refunded.”’
[Il. LEGAL ANALYSIS

A. Forcign National Contributions

The Act and Commission regulations prohibit a foreign national from making, directly or
indirectly, a contribution or donation in cannection with an election, and prohibits a person from
soliciting; accepting, or receiving a aontribution or danation from a foreign national.*®
Commission regulations clarify that a person violates section 441¢ if he or she knowingly

solicits, accepts, or receives a contribution from a foreign national.*

A person “knowingly”
accepts a prohibited contribution from a foreign riationial whén the person: (1) has actual

knowledge that the source of the funds solicited, accepted, or received is a foréignnational; (2) is

.

“aware of facts that would lead a reasonable person to conclude that there is a substantial
probability that the source of the funds solicited, accéepted or received is a foreign national;” or
(3) is aware of facts that would lead a reasonable person to inquire as to- whether the source of i

the funds solicited, accepted, or received is a foreign national but fails to coriduct such 'mq.ui’r.y."0

36 Id
7 .
» 2 U.S.C. § 44le{a)(1), (2); 11 CF.R. § 110.20. A “foreign national” includes an individual who is not a

citizen of the United-States or lawfully adinitted as a perrhanent resident. 2 U.S.C. § 441e(b)(2); 11 C.F.R.
§ 110.20(a)(3)(ii).

» 11 C.F.R, § 110.20(g) (emphasis added).
0 Id. § 110.20(a)(4).

Page 6 of 10.
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1. Repei’pt- of Contributions from Foreign Natignals

The Complaint argues that OFA violated 2 U.S8.C. § 441e because it processed and
accepted contributions from foreign nationals,*’ OFA contends, howevg;, that the Complainant
has failed to show that OFA: satisfied the knowledge requirement of 11-C.F.R. § 11-'0-.'20(::\)(4-).‘-2
OFA further argues that its compliance procedures — “the same and enhanced procedures” that
the Commission considered in MURs 6078/6090/6108/6139/6142/6214 (Obama for America) —
were effective — contributions cited in the Complaint were- either rejected -or refunded within 30
days.® | |

The Complaint points 1o contributions reportedly made by two foreign nationals and
several contributions that, it argues, should have raised “red flags” because of the contributor
identification information provided.“ As the Commission has previously determined, however,
“the mere presence” of'a contribution received from a foreign address, for example, “does not
establish reason to believe.”** OFA was:only required “to miake a ‘reasonable itiquiry’ to verify
that the contribution{s] [are] not from a prohibited source.”*® And here, “there is evidénce that
the Committée made reasonable inquiries” when it iriformed online contributors of the Act’s
requirements, required c.ontributors to certify the legality of their contributions, and reviewed the

contributions it received.*’ These practices were effeotive: OFA states that it rejected three of

a Compl. atl, Only five of the nine contributions appear to have been made by forcign nationals —

specifically, by Mike McNally and Chris Walker, who were reportedly British citizens. We have no information
suggesting that the remaining contributions made in the names of ".Qsax_na' Bin Laden™ and “Beris Noridnika™ were
contributions made by foreign nationals, as the Complaint provides no information that the true sources of the
contributions — staff of WND.com and Erik Erickson — were: foreign nationals.

Resp. at 4,
43 1 d
“ Compl,, Attach. A § 4 (Affidavit of Joseph Farah).
4 F&LA at 14, MUR 6078/6090/6108/6139/6142/6214 (Obama for Amcrica).
4 1d;; se¢ also 1.1 C.F.R. § 110.20(a)(7).
“a F&LA at 14-15, MUR 6078/6090/6108/6139/6142/6214 (Obama for America).

Page 7 of 10
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the contributions and refunded six within 30 days.*® Accordingly, the Commission finds no
reason to believe that OFA vislated 2 U.S.C. § 441¢(a)(2) by accepting o.r receiving
contributiqns from foreign nationals.
2, Solicitation of Contributions from Fereign Nationials

The Complaint also asserts that OFA solicited contributions from foreign nationals when
it e-mailed solicitations to OsamaforObama2012@gmail.com and allowed the “Bin Laden™ page
to be posted on OFA's website.** The e-mail address and the Bin Ladeii page, of course, were
created by tho Coinplainants. And the page ooly received a $3 contribution, which appears to
have been made by the Complainants.’® Under these circumstances, to conserve Commissipn
resources, the Commission dismisses the allegation that OFA violated 2 U.S.C. § 441e(a)(2) by
soliciting contributions from foreign nationals.”!

B. Contributions Made in the Name of Another

The Act prohibits a person from knowiné.ly accepting a contribution in the name of
another.> OFA states that it rejected the Noridnikova contribution and two of the three Bin
Laden contributions; as to the third Bin Laden contribution, OFA states that it refunded the $5
within two days of the date the contribution was made.>* The Commiission therefore finds no
reason to believe that OFA violated 2 U.S.C. § 441f by knowingly accepting a contribution made

in the name of another.

“ See Resp, Ex. A; see also infra Section I1L.C (discussing requirements of 11 C.F.R. § 103.3(b)).

e Compl. at 3-4; Klein supra note 9.

% Compl. at 3-4; Klein supra note 9. Moreover, it is not clear that:the failure to: -adopt measures designed to
protect against fraudulent use of credit card contributions would necessarily caise: an mcrea;enn the volume:6f
prohibited foreign contributions. Indeed, ifa crédit card were used to make 3 cqntnbut _n-tha( wis.uratithorized —
whether by a foreign or domestic person — presumably the contribution would be refunded ipon nétice of.tie. theft.

Accordingly, such a scheme would nat be particularly effective in any event.

5t See Heckler v. Chaney, 470 U.S, 821 (1985) .

- 2US.C. §44If. _

5 Resp. at 4, Ex. A; see also infra Section.l11.C (discussing requirements under 11 C.F.R. § 103.3(b)).

" Page 8 of 10
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C. Handling of Questionable Contributions

Treasurers must “examin[e] all contributions received for evidence of illegality.”>
Contributions that “present genuine questions as to whether they were made by” prohibited
sources may be deposited into a campaign deposifory or returned to the conttibutor.® But if
“deposited, the treasurer shall make his or her best efforts to determine the legality of the
contributions. The treasurer shall make at least one written or oral request for evidence of the
legality of the contribution. . . .™¢ If the treasurer cannot determine that a coniribution is fegal,
the treasurer must refimd the contribution within thirty days of reeeipt.”’

Several of the cited contributions arguably appear suspicious because of the information
provided along with the contril')utiogxs. The Response, however, indicates that OFA conducted a
reasonable inquiry into the source of those funds by examinirig all contributions for evidence-of
illegality.’® For example, OFA conducted automated searches of its contributor database. for
foreign addresses and requiired contributors with: foreign addresses to provide baSSport
numbers.*® And OFA rejected or refunded all of the questibnable contributions identified in the

60

Complaint within less than 30 days of receipt.”” Furthermere, although the Commission has

provided guidance as to how online contributions may be made,®’ OFA was not required to

4 11 C.F.R. § 103.3(b).
5 Id. § 103.3(b)(1).
56 ld

57 Id. If the treasurer determines that a contribution does not appéar to be illegal at the time it was received,

but later discovers that it is illegal based on new evidence, the treasurer must refund the contribution within thirty
days of the date on which the illegality is discovered. 7d. § 103.3(b)(2).

58

Resp. at 2.
5 Resp. at 3-4.
60 See Resp. at 4-5, Ex. A.

6 See, e.g., F&LA at 3, MURs 6078/6090/6108/6139/6142/6214 (Obarha for America).

Page 9 of 10
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implement specific anti-fraud security measures for online contributions because neither the Act
nor Commission regulations require such measures.*

The Commission is aware of no information contradicting OFA’s representations; it
'a_ppea;s to have complied with the requirements of section 103.3(b). The Commission: therefore
finds no reason to believe that OFA violated 11 C.F.R. § 103.3(b).

D. Reporting of Contributions Under $200

The Act requires a treasurer to file reports identifying only those persons who make

contributions that exceed $200 within the calendar year.** OFA therefore has no obligation to

- disclose persons who contributed less than $200. within a calendar year. Accordingly, the

Commission finds no reason to believe that OFA violated 2 U.S.C. § 434(b)(3)(A).

6 Cf. Advisory Op. 2007-30 (Chris Dodd for President, Inc.) (stating that Commission has not mandated
specific procedures to verify the identity of persons making online credit ¢ard coiitributions. in the context of the
Matching Payment Act).

6 See 2 U.S.C. § 434(b)(3)(A).
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